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IN THE SUPREME COURT
OF THE STATE OF UTAH
K. F. ACHTER and RUTH A.
ACHTER, his wife,
Plaintiffs and Appellants,
vs.
KEITH'"'· MA"\\r and EVELYN G.
MAW, his wife,
Defendants and Respondents.

Case No.
12317

ABSTRACT of TESTIMONY

Exclusion of witnesses was invoked by the plaintiffs (T. 4, 1. 12). Nine exhibits were then introduced
by stipulation. All Exhibits are listed and described in
the Appendix. The first witness called was LeR Burton
of 5700 Highland Drive, Salt Lake County, a realtor
for approximately fourteen years with experience in
handling large tracts of land ( T. 1 O) . He had an interest
in the land in Davis County, from which a part was sold
to l\ilr. and Mrs. Maw and a part later sold to Mr. and
Mrs. Achter (T. 10). It was approximately 43 acres and

1

was held in the name of a corporation named LeR (T.
10, 1. 29-30). It was conveyed to him by Western National Investment Corporation to guarantee payment of
a sum of money (T. 11, 1. 9). The stream known as the
North Fork of Holmes Creek runs through the center of
the property, the boundaries of which are shown on
Exhibit 1, a survey supplied by Western National Investment Corporation and made by Mr. Dahl (T. 12).
He spent the day of May 24, 1965 with Mr. Maw
and Mr. Morton concerning the property (T. 13-14, 1.
9) . They had Exhibit l to help them in describing the
land which they had observed and walked over (T. 15,
1. 28). They had measured the property and attempted
to describe it, and then excluded in the description properties which could be taken out of the offer (T. 15-16).
Since they had an excess over 10 acres, they excluded
the excess from the description starting 200 feet South
of the Northeast corner and running back past the waterfall, which "was not to be included in the property" (T.
18, 1. 25-30).

Mr. Maw wanted no access to anyone else below the
1,400 foot mark east of the property and no right-of-way
across the back end (T. 19). "I had conversation that I
had intended to keep the area around the waterfall, and
not sell any of that which was near it," and if he ever sold
it, he would give them the first chance ( T. 20, 1. 15-20).
The first Earnest Money Offer was prepared by the
witness, Mr. Morton and Mr. Maw in the Morton home
( T. 21), trying to describe 10 acres and make sure that

the area around the waterfall would be omitted from the
property they purchased, and the area they wanted, the
stream, would be properly defined ( T. 22, I. 11-16) .
On May 29 lVlr. Maw and Mr. lVIorton became dissatisfied with the description of the omitted property,
"because they were afraid that it might come down into
the area where they wanted to build their home, and perhaps destroy some of the scenic beauty of the stream in
that area" (T. 22, 1. 25-30).
They then attempted to select exact points on all
places on the survey and measure those and describe
them, and went to the points on May 29 (T. 24, 1. 2528) , and Exhibit 3 resulted ( T. 25) . They had people
stand in certain places and sight between them to determine the South boundary by a stake at the highway and
a stake at the East corner ( T. 25),
"trying to locate a point where we could determine that the South line existed about 700 feet
West of the East boundary." ( T. 26, 1. 14-16)
Then they located the West point and measured to
where they thought the South boundary was, which was
approximately 300 feet. "It turned out later in the survey to be exactly 300 feet" (T. 26, 1. 19-28).
The point selected was not marked physically on
the ground, but they agreed that was to be the North
boundary of the property at that point, which was 700
feet from the East boundary (T. 26, 1. 7-12). They
didn't determine how far it was from the stream, nor
from the edge of the cliff which overlooks the stream
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(T. 26, 1. 13-17). "We were attempting to select a point
where the stream would be isolated from that particular
ownership, and that ownership would not be an infringement over on the property of Mr. Maw" (T. 27-28).
The third description was not limited to 10 acres,
but was approximately 12 acres and the increase in price
was $1,000 (T. 29). The description in Exhibit 3 was
prepared as a result of conversations with both Maw and
Morton after the measurements were made physically
on the property (T. 29, 1. 27-30). They used the survey
which was Exhibit 1 and the County Plat obtained from
the Recorder's office ( T. 30) . The difference in language between Exhibits 2 and 3 was to describe the point
where the North boundary would be. They agreed upon
the point and then attempted to describe it by measurements and by the document, instead of excluding the
same ground as in the first offer (T. 31, I. 18-25). Mr.
Maw was given a gentleman's agreement that if someone attempted to purchase that particular land, Maw
would have the first opportunity to buy it (T. 32, 1. 5).
Later when Mr. Achter attempted to purchase the property, he contacted Mr. Maw and Morton to see if they
would off er a similar price, which they did not ( T. 32,
1. 14-16).

Exhibit 4 is the Warranty Deed worded similar to
the Earnest Money Agreement, except the North
boundary runs 700 feet West and approximately 300
feet North of the South boundary, "being the South rim
of the North Fork of Holmes Creek Canyon" (T. 3233) . He thought the word "rim" alone might give the
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idea that it was "North to the edge of the rim" (T. 33,
I. 3-4). This was changed to "being on top of the South
rim of the North Fork of Holmes Creek Canyon" ( T.
33, 1. 7-8).

Messrs. l\Iorton and Maw then requested the survey
which is Exhibit 6 dated July 8, 1965, and he learned of
it soon after the closing of the Morton and Maw trans;..
action (T. 33). He found that the survey stake in that
survey was in the wrong place and instead of approximately 300 feet North of the South boundary was placed
at the edge of the rim (T. 34, 1. 3-6). There was a metal
pipe there which he removed and reported to Mr. Maw
-to Mr. Morton the violation of their agreement, and
the survey was not acceptable, and Mr.
should
contact Mr. Maw and inform him (T. 34, 1. 10-16). He
also discussed that with Mr. Maw but not in as much
detail until later when he was preparing to sell the property to Mr. Achter, at which time it was discussed in
detail with Mr. Maw (T. 34, 1. 20-23). He had other
conversations with Mr. Maw prior to the negotiations of
,
Mr. Achter (T. 34, 1. 24-30).
Mr. Maw and Mr. Morton divided the property
contained in Exhibit 4 ( T. 36) . After removing the pipe
he visited the property on many occasions before commencing negotiations with Mr. Achter, and the point
from which the pipe had been removed was never marked
again until a month after the sale to Mr. Achter (T. 36).
The point from which he pulled the stake, as shown on
Exhibit 6, was about 75 feet from the point on which he
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had stood with Maw and Morton when they determined
the 300 feet more or less point (T. 37, l. 25-30).
Achter had been interested in the property before
there was a sale to Maw and Morton ( T. 38) . After the
sale to Maw and Morton, he met Achter and his wife at
a party and discussed the sale to Maw and Morton.
Achter chided him for selling it and he told Achter not
to worry, that he had retained all the property surrounding the waterfall. They made some appointments and
went out and looked over the property, which was followed by sincere negotiations (T. 39-40). He didn't tell
Mr. Achter about the gentleman's agreement with Mr.
Maw, but he observed the gentleman's agreement (T.
40).

He had conversations with Mr. Achter in 1966 and
1967, and he thought it was worth the price if the waterfall area was included (T. 41, l. 24-26). He told Mr.
Achter the waterfall area on both the North and South
sides of the stream had been retained to preserve the
privacy and the value of that area. He didn't tell Mr.
Achter about removal of the pipe, but told him the property owner on the South had made attempts to claim
more property than he had received, "and I felt that I
would have to clear that up before making any sale to
him" (T. 42, l. 14-18).
He cleared his problem with Western National in
July, 1967 (T. 43, l. 5), and then called Mr. Achter,
and they and Mr. Achter's wife inspected the property
in the first few days of August or last of July, 1967 (T.
b

43, 1. 24-29). He and lVlr. Achter talked about infrac-

tions by the lVlaw and lVlorton people as to fences and
roadway ( T. 44-45). They went to the area around the
waterfall and he pointed out where Mr. Maw's boundary
was intended to be under the deed and how the survey
had corrected it to be 300 feet, and where it would appear on the property, which was slightly East of the
point selected by him, Mr. Maw and Mr. Morton, and
told Mr. Achter that's where the stake would be which
would define his South boundary (T. 46, I. 1-8). He
took a tape and measured 300 feet from the South
boundary and found that it was due East of the point
located by him and lVIr. Maw and Mr. Morton (T. 46,
1. 12-23). They went to the edge overlooking the waterfall and there was nothing there to show where the pipe
had previously been. Mr. Achter said the area around
the waterfall had to be included or he would not purchase the property (T. 47, 1. 23-26).
Exhibit A ref erred to in Exhibit 8 makes Mr.
Achter's offer "subject to the buyer making personal inspection of the survey staked as referred herein and
proving in writing the boundary as shown by said survey on or before August 20, 1967. If said boundary is
not approved, the return of the Earnest l\'Ioney should
void this offer without harm to anyone concerned." (T.
48, 1. 8-12).

Following Mr. Achter's offer, he had a survey completed and had title information prepared. He delivered
a copy of Exhibit A attached to Exhibit 8 to lVlr. Dahl,
which was Exhibit 9, and .Mr. Dahl followed that. He
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was there with Mr. Dahl and his crew and assisted in
locating some of the stakes. Then the surveyors left and
Mr. Achter came that same day, which was August 12,
1967, a Saturday. They went to the area where the pipe
had been and it was not there, and he discussed placing
the stake in the wrong place with Mr. Dahl ( T. 56) .
He and Mr. Achter on that day physically inspected
all of the stakes placed or
by Mr. Dahl, and
particularly those which separate the boundaries of Mr.
Achter and Mr. Maw and Mr. Morton (T. 59). They
discussed the road in the wrong place and the fences ('f.
63, I. 3-5), and then went to Mr. Maw's home to discuss
the position of the stake which was 300 feet North of
the South boundary at a point 700 feet West of the East
boundary ( T. 63) . The stake placed by the survey was
le.ss than 2 feet from the point shown to Mr. Achter ten
days earlier on August 2 (T. 63, I. 23). At his suggestion, they went to Mr. Maw's home to discuss the three
problems of the fences, the roads and the survey (T. 63,
I. 28-30). They found Mr. Maw in his yard and discussed with him those three problems ( T. 64) .
They discussed removal of the fence (Tr. 64) and
then discussed the road which is in the wrong place (Tr.
65) , and then discussed the common boundary and the
location of the stake at the point 700 feet West of the
East boundary:
"I told Mr. Maw that I had had this stake replaced, and that I would like to have him come
with Kay and myself to observe the stake, as it
was necessary that the boundary be approved by
8

Mr. Achter, and it be also approved by him, or
we would not be able to conclude the sale. He
said it would not be necessary to go to the stake,
because he knew where it was, and that he accepted that stake as the boundary of the property." (Tr. 65-66)
Then they prepared Exhibit 7 for Mr. and Mrs. Achter
to sign, and then a deed was given (Tr. 66) .

CROSS-EXA1\1INATION OF LeR BURTON
Mr. Burton testified that the 43 acres had been conveyed by the LeR Corporation to Layton Ott as collateral for a loan made by Ott to him (Tr. 68); and at the
time Maw acquired a portion of the property, the Layton
Ott lien still existed (Tr. 68). The conveyance to Layton
Ott was on the instructions of Western National (Tr.
70, 1. 24) . The proceeds of the sale to Maw and Morton
were used to redeem the property from the Layton Ott
mortgage, which was not in default (Tr. 71, l. 1-6).
A survey was not made before the contract was
written up with Maw and Morton, because Morton and
Maw agreed to survey the points agreed upon as a part
of the consideration for purchasing the property (Tr.
71, 1. 20-25).

The description in Exhibit 2 describes two or three
acres less than the property Maw and Morton received
(Tr. 75, 1. 1-5). The description in Exhibit 2 is 12 or
l3 acres with a provision to reduce it to 10 acres in size,
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and the IO acres is less than the parcel actually conveyed
(Tr. 79).
When the witness, Messrs. Maw and Morton first
went onto the property, he told them a certain pine tree
was included in the property to be sold (Tr. 82). The
300 foot point is "about the point where the slope
changes,
that the rest of the slope goes toward the
waterfall, if you go one direction, and toward the Maw
property it could go down." (Tr. 84, I. 4-7).
If, from the point the witness says was the agreed
point, you go South, the terrain rises; but that doesn't
apply to the description; because from that point you descend North to the waterfall and South to the Maw
property, so that it is a drop in the ways they were talking about (Tr. 85). The 300 foot point, at that time, was
in a thickly covered oak area (Tr. 85), and the parties
were just to the 'Vest of it. Opposite that point Holmes
Creek is in a gorge that comes up 20 to 30 feet to a rock
shelf, which extends South from where it comes to the
top. Then after a few feet the rock disappears and there
is a gently climbing dirt slope with brushes and oak
brush gently climbing to a higher ridge (Tr. 86). The
point Mr. Burton claims to be the agreed point is marked
"PB" on Exhibit A and "PI'' is the place from which he
removed the stake placed by the original survey (Tr.
87) ; and "PB" is the point where he claims the stake
should have been placed (Tr. 87). Both points are approximately 700 feet West from the East line and both
are on the same North-South line (Tr. 87-88). Point Pl
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is 378 feet North of the South line, and point PB is 300
feet (Tr. 88}.
When asked what "top of the South rim" meant as
a physical monument, the witness answered:
"The 'top of the South rim' was not a physical
monument, but ref erred to the fact that the property was on top of that rim which surrounds the
South Fork of Holmes Creek; which is not an
edge, but is on top of the rim." (Tr. 91, I. 6-9)
The point in Exhibit 3 700 feet West of the East
line and 300 feet North, more or less, was a few feet
West of point PB on the chart, Exhibit A, and approximately 75 feet South of the edge of the cliff that drops
down to the creek ( Tr. 92) . The reference to 300 feet,
more or less, from the South line, "being on top of the
South rim of the North fork of Holmes Creek" was intended to be on top of the South rim, and the 300 feet
North, more or less, was in there because of uncertainty
as to exactly where the South line was, and it was intended to go to a point North and South even with the point
agreed upon which might be a little bit East or West,
and in fact it proved to be a little bit East. The reference
to "a point on top of the South Fork of Holmes Creek"
refers to the point where they stood as being the North
boundary (Tr. 95} .
If he had wanted to define the rocky ledge that runs
along the South edge of Holmes Creek, he "would have
said it was the edge" (Tr. 96-97).
The witness is aware of the use of monuments and
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descriptions and considers that this description is not
such and such a monument (Tr. I02).
Mr. l\!Iaw placed the fence at one point about 30
feet North of the edge of the creek (Tr. I03), but never
claimed to own the ground to the fence (Tr. 103-I04).
After Maw and Morton had Mr. Dahl make their
survey in 1965, LeR Burton went to them because the
stake was in the wrong place, and got permission to get
a copy of the survey from Mr. Dahl, which he did and
then removed an iron pipe at point PI and all the rocks
around it (Tr. I07). Some months after the sale to Mr.
Achter, some paint was placed at the point on the rocks
from which the iron pipe had been removed (Tr. I08).
At all times after removal of the stake from the point
now designated Pl, Mr. Achter was made aware that
there was a dispute in the boundary line. He did not show
Mr. Achter the point from which the stake had been removed (Tr. Ill). It is probable that he told him Maw
and Morton had attempted to claim to the edge of the
cliff (Tr. 112, 1. 4).
The Achters acquired their title by special warranty deed from Western National Investment Corporation, to which the land was conveyed by the witness
Burton after the sale to Maw and Morton (Tr. 113).
In August of 1967 when the witness and Mr. Achter
examined the survey points and boundary lines, there
was a discussion about the boundary line dispute with
Mr. Maw (Tr. 114, I. 2I-28). They discussed the question of title, also where the stake should have been and
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where Mr.
was claiming it should have been. The
witness disclosed his discussion with the title company
and their advice that as long as the dispute was discussed
with all parties, both Mr. Maw and Mr. Achter, the title
company would accept the discussion as a sufficient answer to the intent of the original deed to Mr. Maw and
make the title insurable to Mr. Achter. For that reason,
they went together to talk to Mr. Maw (Tr. 115, 1. Ill). Title insurance was also furnished to Maw and
Morton and on August 12 he and Mr. Achter talked
with lVIaw near his home (Tr. 115). Rodney Dahl made
the survey on August 12 and it is dated August 14. The
witness had a copy of Dahl's drawings and the stakes
were already placed so the necessary material was available. Mr. Achter, Mr. Maw and the witness Burton were
present at the conversation (Tr. 116). He asked Mr.
Maw to go up and look at the disputed boundary area
and the stake that was there, and Maw refused. "He said
that he had already seen the stake, knew where it was."
He was not referring to his own interpretation of where
the boundary was, "because I pointed out the location of
the stake to him on the drawing. I had referred to the
new stake which had been installed that day by Mr.
Dahl, and it was the only stake in the area" (Tr. 118).
If he had disputed the boundary, Mr. Achter would not
have closed the transaction (Tr. 118, 1. 16-17).
The witness had discussed the disputed area with
l\J r. :Maw on other occasions before August 12, at which
times he gave no reaction, either by agreeing or by saying he didn't agree (Tr. 122, 1. 1-7). Mr. Morton
13

thought he could acquire the disputed area because of
the wording of the deed. The witness was aware of that
for a two-year period (Tr. 122, I. 9-20).
The disputed area South of the waterfall is of the
size of the difference between points PI and PB (Tr.
125). Going .East from there the property rises precipitously. Mr. Achter cannot reach his upper property
on the South side of the stream unless he can have access
to it in the area of the waterfall (Tr. 126) . "And to approach it from any place above here is impossible physically. This property in question becomes the only means
of
to Mr. Achter' s property" (Tr. 127, I. 1-4) .
It is easy to observe that the only way to get to the
upper property on the South side of the stream is across
the area around the waterfall (Tr. 129, I. 18-20). By defending this lawsuit Morton and Maw are attempting to
prevent Achter from using his properties on the South
side of the stream. That
not their intent in purchasing the property, because that was never discussed at
that time (Tr. 130). They said they would not permit
right-of-way through their property, access in the rear,
or up the stream on the South side (Tr. 130).

In Exhibit 4 the course after the call to the point
South of the waterfall is "thence Southwesterly in a
straight line to a point which is 1400 feet East of the
West boundary line and in the center of the North Fork
of Holmes Creek, which is 200 feet, more or less, from
the South boundary line" (Tr. 132). From point PB
the direction is Southwesterly, but is very slight. The

14

word "Southwesterly" was used because they believed
the point to the 'Vest was 200 feet from the South
boundary line starting at a point 300 feet North of the
South boundary line. If they had had a survey instrument, they would have realized that it was Westerly
rather than Southwesterly (Tr. 132). The actual surveyed call is South 89°26'40" West (Tr. 132, I. 28).
From point PB it appeared to be Southwest. They were
not standing at point Pl because from that point they
cannot see the next point in the creek and believed to be
200 feet from the South line (Tr. 133).

RE-DIRECT EXAMINATION
From the Northeast corner of the description in
Exhibit 2, the "South rim of the canyon wall" goes West
and a little North, and the stream breaks away to the
South in the vicinity of the waterfall, making it appear
to go Southwest (Tr. 134).
Looking at the valley floor and the cities in the
valley is confusing unless you already know which ones
run due West (Tr. 135).
From the point South of the waterfall they believed
the next course was going Southwest and that is why
they thought the distance at that point from the South
line was 200 feet, whereas actually it is almost 300 feet
from the South boundary (Tr. 136), 1. 10-14). He didn't discover that it was closer to 297 feet until he obtained the survey from Mr. Dahl (Tr. 137, 1. 4-6).
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The call along the East line is "North along quarter
section line to the South rim of the canyon wall which is
400 feet." At that point you come to a cliff which falls
away to the bottom of the stream bed and that is the
South rim of the canyon wall (Tr. 139-140). And going
"West along said South rim of the canyon wall' continues to define the cliff which extends to the West and
is the terrain surrounding the stream (Tr. 140, 1. 2-7).
At the point PB where the witness, Mr. Maw and
Mr. Morton stood there isn't anything in that area that
you could call a monument and no particular vegetation
except behind it, and it is 300 feet from the South line,
but the point selected is about 15 feet West of a point
which is 700 feet West of the East line (Tr. 142).
The chart, Exhibit A, in plotting the description
from Exhibit 2, does not show the call which goes North
50 feet after 700 feet along the South rim of the canyon
wall (Tr. 143).

RE-CROSS-EXAMINATION
From point Pl you cannot see the Maw property to
the West, but only the far distant land to the West (Tr.
144).

RUTH ACHTER, Page 146:
She has been on the property in question during
1965 and in the area of the waterfall. The waterfall can
16

be approached from the North side of the stream from
above or along the stream. There are smaller waterfalls
and trees and fern and a lovely spot (Tr. 147). Around
the waterfall is high and rugged to the North and the
South and the East. The waterfall is about 18 feet high
over a precipice (Tr. 147). They have been to the waterfall area many times with the children and have discussed
, it many times. She took her Cub Scouts there once (Tr.
148).

The Court stated:
"But if the Court finds that the Maw purchase
went to Pl, then only the conference with, it
would appear that only the conference between
1\-Ir. Achter and Mr. Maw and Mr. Burton would
have significance, would have probative value."
(Tr. 151, I. 16-20)
On August 2, 1967 she inspected the property and
was present when the offer was typed up. They walked
around the property going up on the top part, down the
steep terrain to the South of the waterfall, and LeR took
them about 75 to 80 feet back from the edge of the cliff
which goes to the waterfall, and said that was about
where the stake would be, and she noticed there was
enough room there to build a house between that point
and the waterfall (Tr. 153-154). The most important
part of the purchase was the area around the waterfall
and the most important consideration in buying the
property (Tr. 15). On that day they were all over and
around the rocks near the waterfall and saw no stake or
mark (Tr. 156). Some months after they purchased the
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property they saw yellow paint on the rocks near the
waterfall (Tr. 157).

CROSS-EXAMINATION
Mr. Burton did not inform her that there was a dis·
pute as to the boundary in the area of the waterfall (Tr.
157) . She was not looking for any markings, but she was
in the area (Tr. 158).

K. F. ACHTER, Page 164:
DIRECT EXAMINATION
He is a graduate engineer employed at Litton Industries with experience in all kinds of construction and
presently involved in inertial navigation. He has been
acquainted with the property involved in the lawsuit
since March, 1965 (Tr. 164-165) . He was not a ware of
the sale of property to Maw and Morton until after it
had been concluded (Tr. 165), and then he was on the
property in 1965, 1966 and quite a bit in 1967, with
serious negotiations in July, 1967 (Tr. 166). On August
2, 1967, he and his wife were on the property with Mr.
Burton and an Earnest Money Agreement was negotiated (Tr. 167). On that day they walked most of the
boundaries and many of the interesting parts, including
the waterfall area (Tr. 167-168). At the East end the
canyon made by Holmes Creek is about 175 feet deep
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he
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and quite broad (Tr. 169). The waterfall area was of
primary interest and they spent significant time there
and at the point about 80 feet South of the ravine edge,
the overlook of the waterfall, where a surveyor's cut had
been made in the oak brush. There was no stake there at
that time and Mr. Burton said, "This is where your
South boundary would be" (Tr. 170) . There was conversation on that day and subsequently about the conflict
on the boundary in that area (Tr. 170). They also discussed the fact that the fence line was on the North side
of the stream in many places and the access road was 350
feet out of its proper place, and the conversation included
the fact that the three items would all have to be resolved. For that purpose the condition requiring approval in writing of the boundary as surveyed was included in the Earnest Money Offer, which is Exhibit 8,
(Tr. 171). No stake or pipe or mark was observed on
the rocks overlooking the waterfall on August 2 (Tr.
173). The paint mark in that area did not appear until
March, 1968 (Tr. 173). He frequented that property
three or four times a month (Tr. 173).
On August 12 he met Mr. Burton at the property
for the purpose of reviewing the survey that had just
been completed. It was on Saturday and they walked the
survey and checked the stakes that had been put in place
(Tr. 174). In the area South of the waterfall there was
a surveyor's stake with a tack in it about 80 feet back
from the ravine edge and within a few inches of the
point Mr. Burton had pointed out on August 2. They
then proceeded to converse with Mr ..Maw just South of
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his home, with no one else but the three of them present
(Tr. 175).
Mr. Burton introduced him as an interested buyer,
said that the sale of the property was contingent on resolving several items. The problem of the fence being
moved was first resolved and Mr. Burton was going to
assist in that. They then discussed the wrong access
across the creek and that was also resolved (Tr. 176) .
These matters were to be reduced to writing, but the
specific matter of handling was not settled (Tr. 177) .
They then approached the boundary line nearest the
waterfall with Mr. Burton doing most of the talking.
"And it was rather a lengthy discussion. But the
conclusion of that discussion was Mr. Burton
asking Mr. Maw, after they had, you know, discussed the area of the waterfall, the new stake
that had been put in that day by the survey, the
question was, 'Do you agree to the boundary at
the newly surveyed stake?' Mr. Maw answered,
'Yes.' And then let me see. Mr. Burton then said
to both of us, 'Let us walk up to the stake and
make sure.' To this Mr. Maw replied, 'That
won't be necessary. I know where the
is.'
"Mr. Burton then turned to me and asked if I
was satisfied. And, indeed, I had every cause to
believe I was properly satisfied, and I had no
more concern at that time." (Tr. 177, I. 14-27)
The waterfall area was a primary consideration in
the purchase, as it was planned to be the homesite between the stake referred to and the ravine of the waterfall (Tr. 178).
The witness then drew the waterfall area on the
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chalk board and the same type of drawing was later put
in evidence as Exhibit 28.
'¥"ith the boundary at the 300 foot point, the upper
area could be developed economically, although it would
be expensive. If the point of boundary was out at the
edge of the rocks where the paint later appeared, it
would not be practical to develop the property above that
point on the South side of the creek (Tr. 181) . The f easible development, if he owned the property on the South
side of the waterfall, would be to put in a fill across the
creek with a culvert underneath (Tr. 182). Mr. Achter's
colored slides were then discussed but not shown.

ATION
Eighty feet width for a home site would be a nice
sized lot (Tr. 188). The triangle West of that made by
the boundary and the creek would be leveled and with
retaining walls he planned to put a tennis court in that
area (Tr. 189). At the point where he would make the
fill the ravine is 80 to 90 feet wide and 60 feet deep. The
fill itself would be about 45 feet with a culvert at the
bottom (Tr. 190). If he located his home South of the
waterfall, he might not utilize the rest of the property on
the South side (Tr. 191-192); but the canyon is too
broad and too deep to permit crossing East of the waterfall (Tr. 192). The rest of the property was valuable for
an investment (Tr. 196), with other good home sites, but
his heart is set on the waterfall (Tr. 197). The conver-
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sation on August 2 was the first time he was aware of
the difficulties in establishing the proper boundaries (Tr.
197). In August, 1967, he didn't particularly look for a
marker out on the edge of the rocks, but when he learned
that the matter would have to be litigated, he spent hours
scouring the area and concluded that if there was a
marker there, "it must have been purposely hidden, or
it was removed, so that I could not find it." In May,
1968 he saw paint markings on the rocks near the edge
(Tr. 199). The conversation at the Maw home is fixed
on August 12, because the transaction was closed on
August 16 and the conversation preceded the closing;
and since the survey is dated August 14 and it was actually completed on the 12th, which was a Saturday, it
had to be August 12 that the conversation took place
(Tr. 201). It was the same day that he inspected the
property following the survey (Tr. 202). The conclusion of the conference with Mr. Maw had one of two
possibilities :
"Either Mr. Maw was referring to the same stake
that Mr. Burton was referring to, or that he was
purposely trying to mislead us, as I reflect on it."
(Tr. 203, I. 11-14)
During that lengthy discussion,
"We talked about the stake, the survey, the area
on top, the surveyor's cut, everything about the
new stake. It was not a short discussion." (Tr.
203, I. 22-24)
He does not recall that Mr. Burton had a drawing of the
survey (Tr. 203-204).
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His recollection is that Mrs ...Maw did not join them
or the conversation on August 12 (Tr. 206), but she was
present on an earlier occasion (Tr. 206) .

DEFENDANTS' CASE
RODNEY L. DAHL, SURVEYOR, Page 208:
DIRECT EXAMINATION
The witness lives in Sandy, Utah, is a civil engineer
and licensed land surveyor, and has been since 1961. He
surveyed the property involved in the litigation in 1965
for LeR Burton and Yukus Inouye (Tr. 209). He later
made a survey for Mr. Norton and Mr. l\iiaw which is
Exhibit 6, done in June of 1965. In connection with the
request, he was furnished a description and in 1967 made
a survey of part of the property for LeR Burton which
is Exhibit 5 (Tr. 210). Exhibit 5 was made on August
12, 1967 and is dated August 14. Exhibit 6 was made
the 7th and 8th of June, 1965, and dated the 8th of
July (Tr. 211) . Exhibit 10 was in his possession when
he surveyed the Maw tract and the survey was made
from that description. Exhibit 9 was furnished by LeR
Burton in 1967. The information from Exhibits 5 and 6
were placed by him on Exhibit A (Tr. 212).
Point Pl on Exhibit A is 20 feet more or less from
the center line of the creek. Point Pl was established by
going 'Vest along the South line 700 feet and then North
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to a point on the South rim of Holmes Creek (Tr. 216).
The point PB was established at Mr. Burton's instruction as being 700 feet West from the East line and 300
feet exactly from the South line (Tr. 217). The distance
from point Pl to point PB is 78.15 feet and they are on
the same North-South line. PI is on top of a rocky ledge
20 or 30 feet above Holmes Creek, the ledge being three
feet wide; and as you go toward point PB, the ground is
generally sloping up and in oak brush with no outcroppings of rocks in that area (Tr. 218). The land continues to rise to the top of a ridge going South from point
PB, rising for another 75 feet South. The area in dispute is about
of an acre (Tr. 219). Point PB
was located where Mr. Burton told him and point Pl
was located at the instructions of Mr. Maw and Mr.
Morton to be in the vicinity of the rocky ledge (Tr. 221).
The witness was asked what his practice is when he
has a distance "more or less" and then a monument point,
to which question objection was made, because there is
no conflict between a monument and a course and also
because in both surveys he was told by the persons requesting the survey how to resolve the question and
where to place the marker (Tr. 222-223). The Court
overruled the objection and permitted the answer. The
witness answered that he would go to the monument
rather than the call distance, even though the difference
was as much as 78 feet (Tr. 224).
CROSS-EXAMINATION
The witness illustrated his practice of preferring a
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monument over a call by going to a fence line, also to
section lines and to center of roads. The high point of a
North-South line from the South boundary of the property to the edge of the rocks overlooking the waterfall
would be 225 feet from the South line (Tr. 228). He
would call the 225 point a
rather than a rim, a rim
by definition being the edge of something that falls off
(Tr. 229). He is of the opinion that the words "South
rim of the canyon wall," "being the South rim of the
North Fork of Holmes Creek," and "being on top of the
South rim" do not suggest anything different. "Top"
could involve a great area and "edge," "brink" or "precipice" would get out to the end (Tr. 231).
The witness sees no difference in a description to a
point 700 feet West and 300 feet North more or less
from the South line "being on top of the South rim of the
North Fork" and a description which reads, "to a point
700 feet West of the East line of subject property and
to a point at the top of the rim of the South Fork of
Holmes Creek, being approximately 300 feet more or
less from the South line" (Tr. 234).
The parties then exhibited twelve colored slides, six
on each side, and explained what they were. This information is briefly indicated in the appendix.

\VILLARD MORTON, Page 246:
DIRECT EXAM:INATION
l\Ir. :Morton liYes on Highway 89 South of the Hill
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Field junction and is Government Communication Manager for the Mountain Bell Telephone Company, and is
acquainted with the property involved in the litigation
(Tr. 246). He acquired approximately two acres adjoining Highway 89 in the purchase he and Mr. Morton
made from Mr. Burton. He joined with Mr. Maw in the
negotiations with LeR Burton, having seen the LeR
Burton sign on the property (Tr. 247). They inspected
the property and met with Burton in May of 1965, and
told bim he was interested in buying everything South
of Holmes Creek (Tr. 248) . Burton said it was for sale
and that he had the right to sell ten acres and possibly
more, and that no survey was available. \Ve told him we
needed 200 feet on the highway by 440 feet deep to meet
the County zoning requirement (Tr. 249). They wanted
to go to the forest land on the East and wanted everything South of the creek (Tr. 251).
Prior to preparation of Exhibit 2, Burton showed
them the Southeast corner of the property, measured
over to the canyon and then down the canyon 700 feet,
and then dropped down into the creek. He told them
that they didn't care about the waterfall but wanted to
be sure nobody could build anything of a nuisance value
behind the property, as they planned to make an investment there (Tr. 253-254). Mr. Burton wanted them to
accept 200 feet from the South boundary and they told
him they couldn't take a chance. They wanted the creek,
wanted protection against jeep roads, and they wanted
to go to the canyon (Tr. 255).
They discussed the possibility of a survey, but Mr.
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Burton thought he could describe it all right by deed.
He told him they wanted to get the option off and wanted to know what they were getting (Tr. 256). Burton
mentioned Layton Ott and he called Layton Ott and
went to the County and got a quarter section plat, which
showed the land in the name of .Mr. Ott (Tr. 256-257).
They agreed to pay an additional $1,000 and took the
point where they dropped down to the creek and drew a
line diagonally to a point 200 feet North of the Southeast boundary corner and computed that would take off
a couple of acres. After Burton made a phone call, he
said that was agreeable and they prepared Exhibit 3 (Tr.
257-258). The land was conveyed by Exhibit 4 (Tr.
258).

On the original description they followed down the
rim of the canyon 700 feet to a point 50, 60 or 70 feet
\Vest of the waterfall, and then dropped down into the
creek and followed the creek down (Tr. 260) . In preparing Exhibit 3 they told Burton the upper land was of
the least value and they wanted as much width as they
could where Mr. l\tlaw intended to build his property
and had to have creek water for the horses, and wanted
it at that point to the canyon, that they could cut off a
portion of land on the Northeast corner (Tr. 261). Burton wouldn't give them an option to buy the triangle
baek, but said he would give them the first right to buy
the land South of the creek (Tr. 262). He recalls no
conversation on the change made from Exhibit 3 to Exhibit 4 by inserting the words "on top" in the phrase "being on top of the South rim of the North Fork" (Tr.
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263). Burton said there were a few differences and he

told Burton he wanted to go to an attorney, and they
went to an attorney with Cornwall-Van Cott. Burton
brought the deeds and he took a copy of the County plat,
outlined to the attorney their objectives as far as the
creek was concerned and the possibility of a jeep road,
and they went over it and the attorney said where you
use monuments, they take preference over footage and
he said "rim of the canyon" and "creek" were monuments, and they talked about the canyon and a little evergreen tree which Burton said was just inside or just outside the line, which is 300 feet away from the point about
35 or 40 feet Southwesterly from point PI (Tr. 265).
The measurement of 300 feet more or less comes from
the pine tree (Tr. 266). Since then the South boundary
has been established and the pine tree is approximately
50 feet North of the South boundary (Tr. 267).
The measurement of 700 feet from the East line
took them approximately 35 feet West of the survey
point, because the fire break road on the East was at an
angle (Tr. 277-278). The words "the edge of the rim"
mean to him where the canyon wall is steep and breaks
off and goes straight down. (Tr. 278). A point 78 feet
South of point Pl is not on the edge of the rim or the top
of the South rim (Tr. 279).
The road put into the Maw property East of the
right-of-way was not put in by Maw but by the State
Highway Department and Maw used it (Tr. 280).
The transaction was closed without a survey, be-
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cause Mr. Burton was in a hurry and said he had to pay
a note to get the property back from Layton P. Ott (Tr.
284) . After Mr. Burton got the Dahl survey in August,
1965, he said he had been on the property and there were
a couple of errors in the survey down at the 440 foot
point and that they were closer to his waterfall than had
been agreed upon. The witness told him that was substantially correct, but that there were other errors in Mr.
Burton's favor and they should both take their bones and
Burton talked further about the waterfall and the aesthetic value which would be lost with a fence post right out
there on the edge (Tr. 286) .
"\Vhen he and Maw and Burton originally carrie
down the canyon, they were approximately 35 feet below
point Pl to the West and still on the rock rim but 35 feet
further down the canyon (Tr. 287).
In the fall of 1965 he saw a little dab of yellow paint
on the rocks where Dahl had placed a nail at point Pl
(Tr. 290). He also saw some paint there a couple of
years later (Tr. 291) and there was more of it then.

CROSS-EXAMINATION
Mr. Burton did not tell him he had pulled the pipe
out, which was near the nail on the flat rock overlooking
the waterfall (Tr. 293). He told the witness he had been
offered $37 ,000 for the remaining tract. He does not
recognize Exhibit 1 and does not recall that Mr. Burton
had it when they first went over the property (Tr. 29529

296). He guesses that the South line of 2363.82 feet

came from the County plat and doesn't know where the
2380.33 on Exhibit 3 came from (Tr. 296) . He remembers telling l\1r. Burton they had to join the forest boundary on the East (Tr. 297). The point South of the waterfall was not measured from the South boundary North
when he and Maw and Burton first attempted to establish the corners (Tr. 299). The point where they stood
was 35 to 40 feet Southwest from Pl and on the edge of
the canyon (Tr. 300). The point where they stood was
South and also West of the big rock West of point Pl
and it is East of one big rock that is there and maybe six
or seven feet from the edge of the canyon (Tr. 301). At
that point Mr. Burton said it was "far enough West of
the waterfall that we could drop down into the creek"
and we looked at it and it would have been impossible
for anyone to build a road between the canyon and the
point. That is why Exhibit 2 then says North 50 feet
more or less to the center line of the North Fork (Tr.
302).

The witness never calculated the location of the
ground covered by the option in Exhibit 2 (Tr. 303).
They believed it was at least 350 feet from the South
line to the center of the creek at the 700 foot 'Vest point,
and the description on Exhibit 2 shows that during the
course of 1,200 feet the creek changed from 325 feet
North of the South line to 175 feet North of the South
line (Tr. 305-306). Under Exhibit 3 they figured they
were buying around eleven acres and he did some calculating to determine that (Tr. 307).
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In the area of the waterfall the canyon is so steep
that horses could not reach the water from there East
(Tr. 308) . Under the description for an additional 260
feet West from the 700 foot point, they wouldn't have
access to the creek, and that is also a rough area and the
good area for the creek is all West of that 260 foot point
(Tr. 309). The easterly 960 feet of the creek was always
to be reserved by Mr. Burton (Tr. 310). '¥hen the witness took a description to the attorney, he copied it from
the deed Exhibit 4; and when asked to compare Exhibit
10 with Exhibit 4, he said that it was not copied, but the
witness admits he was familiar with it and went over it
word for word with the attorney (Tr. 313-314). But the
words "on top" didn't have any significance because it
still would have meant the edge of the rim of the canyon
(Tr. 315).
The attorney considered "the rim of the canyon" as
a monument and isn't sure about "top of the rim" (Tr.
316). Mr. Burton brought up the discrepancy between
the description and the first survey "off and on in the
next couple of years, along with many other conversations" (Tr. 318, 1. 17-19). Mr. Glasmann had told him
that title insurance did not cover a disputed boundary
line (Tr. 319). Mr. Morton and Mr. Maw have been
friends for fifteen or sixteen years (Tr. 320) .

RE-DIRECT EXAMINATION
The point 35 feet West of Pl was not on the edge
of the rim and the language "300 feet, more or less, to

31

the South rim" was because the South rim was to be the
monument. The call of 300 feet more or less from the
South line "being on top of the South rim" was used because the witness insisted that it go to the monument on
the South rim a_s a monument, and felt it was easily defined, and otherwise they would have had to specify a
particular rock (Tr. 323). The creek was the only known
monument they had, since they didn't know where the
South boundary was. He didn't discuss, either with Mr.
Burton or with the lawyer, the peculiar form of the description as running to a point and not to a monument,
as it didn't mean anything to him (Tr. 326) .
Exhibit A was objected to because it failed to show
the 50 foot North course from Exhibit 2 and was received as illustrative testimony (Tr. 330).
Exhibit J was objected to as being a page from a
1933 small desk dictionary showing the word "rim."
EVELYN G. MAW, Page 332:
DIRECT EXAMINATION
She is the wife of Keith Maw and one of the defendants and has heard all the preceding testimony. She
was present in 1965 when Maw, Morton and Burton
were walking over the property and taping it (Tr. 333).
She walked to many points, mostly in the vicinity of the
waterfall and the area she had chosen for her homesite
(Tr. 334). Mr. Burton walked with her to the pine tree
which was the approximate boundary on the South and
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they stood at the disputed point. The property is a "very
difficult piece of land to describe, especially when you
have a creek-as a boundary" (Tr. 335, 1. 27-30).
They thought the pine tree was on the South boundary, but after the Dahl survey it was 40 or 50 feet inside
(Tr. 336).
As they discussed the survey, they were sitting on
the large group of rocks that takes in the cliffs, and from
there they can look to the South and see the pine tree to
which they measured for the South boundary "300 feet,
more or less" (Tr. 338-339). She was interested in the
area of the waterfall for their homesite, but didn't locate
it there because of the gravel pit that came in after they
had purchased, which ruined that side of the mountain
(Tr. 339).
On the 29th of May they met again, as Mr. Burton
said there was more property in the description than he
could sell and a portion was cut out from the Northeast
corner (Tr. 340). She and her husband insisted on the
area by the large rock and on that basis the description
was changed and the measurement of 300 feet from the
pine tree took them to the point Pl (Tr. 341-342). That
point is on the South rim of the North Fork of Holmes
Creek. Up to .July of 1967 Mr. Burton was in their home
a number of times and never previously discussed a
boundary line dispute (Tr. 343). Mr. Burton and Mr.
Achter came in July of 1967 on a Saturday prior to the
time the survey was made, and on the day the survey was
made by :Mr. Burton she did not see Mr. Achter (Tr.
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344). On that July visit
Burton and Mr. Achter
came on horses and she took Mr. Achter's horse and went
for a short ride with Mr. Burton and he
Mr. Achter '
was interested in the property and mentioned the promise
to let the Maws buy the area that was cut out. There was
no mention of a boundary dispute (Tr. 345). Mr. Burton came to the home in the early morning of August 12,
1967 and brought a lamb roast which he prepared and
put in the oven and said he would come back, that he
wanted to check Keith's survey. He was there with Mr.
Dahl to check the survey (Tr. 346). That was the day
she saw Mr. Dahl on the property with his crew surveying. Later in August Mr. Burton and Mr. Achter talked
to her down by the barn (Tr. 347). They had been talking with her husband and Mr. Burton said that Mr.
Achter had purchased the property and had been talking about a dinner date, and that possibly Mr. Maw was
interested in purchasing some more property. There was
no conversation about a boundary line problem (Tr.
348).
Exhibit K is a check dated August 19 payable to
Wheeler Seed Company (Tr. 349). Exhibit L is a check
dated August 20, 1967 to Maurice Thinnes (Tr. 350).
Mr. Thinnes placed the heavy storage tank with his bulldozer on that day, because the spring had just been completed. He started the 19th and Exhibit K was for seed
(Tr. 351). It was the week of August 20 that Mr. Burton and Mr. Achter were on the property (Tr. 352).
In May of 1968 Mr. Achter came to the home when
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her husband was there. He wanted to check the survey
points and they went to the waterfall, and Mr. Achter
was very upset (Tr. 354). He said the property was not
as it had been represented and they were talking about
a final payment (Tr. 355).
She saw the metal stake near the waterfall right
after the survey in July, 1965, and the next time she
visited, it was gone. It was over the side of the cliff and
she and her husband put it in the ground again (Tr. 355356), probably in August of 1965, and saw the stake the
day before her testimony (Tr. 357). Her husband put
yellow spray paint on the rock where the surveyor's tack
of 1965 and silver paint later in
had been in the
1967 (Tr. 358).
CROSS-EXAMINATION
The pine tree to the South can be seen from the
large rocks, it being almost due South (Tr. 360) . As
they were measuring on May 24, Mr. Morton was standing 25 or 30 feet from the point marked TAC, which is
PI, and is to the East (Tr. 364). He was standing right
close to the edge of the precipice (Tr. 365) and the pine
tree is visible from this entire area. But she can't be positive. It isn't strange that there was no reference made in
Exhibit 2 to the pine tree or the edge of the rock, because they were talking about the entire edge as being
the creek with the creek down below (Tr. 365).
On May 24 when they were measuring near the
waterfall, they were in the vicinity of where she wanted
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to locate her home South of the large rocks (Tr. 366) , in
an area without much shrubbery so she wouldn't have to
take out the beautiful oak trees, and back about 40 feet
from the edge. She thought the first contract would have
given them out to the edge of the cliff. She knew there
was an option in it and she didn't want it in (Tr. 367).
She does not believe that under the option in Exhibit 2
the property around the waterfall would not be theirs.
She thought the option was there because of the amount
of property Mr. Burton felt he could sell and because it
was difficult to describe what they wanted to purchase
(Tr. 368) . Ten acres was difficult to describe and you
just couldn't possibly come up with an exact ten acres.
Her present home is about 75 feet from the creek
and the property goes to the center of the creek for a
considerable distance (Tr. 369).
The original paint that was put on at Pl was
chipped off shortly after it was first put on. She believes Mr. Burton did it and that he pulled the stake
out. She didn't know he pulled the stake out until the
trial (Tr. 372) .
On May 29, 1967 when Mr. Burton met with the
Mortons and the Maws, it was to reduce the amount of
property he was selling and exhibit 3, therefore, would
result in selling less property than Exhibit 2 (Tr. 37 4).
Exhibit 3 added property and also $1,000 to the price
(Tr. 375).
Originally she wanted to build their home South
of the large rocks and have the benefit of the view, but
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didn't locate there because of the gravel pit. The home
was started in 1965 and built in 1966 (Tr. 377 -378) .
KEITH MAW, Page 379:
DIRECT EXAMINATION
He is one of the defendants and their home is located on property adjacent to the North Fork of Holmes
Creek. Before drafting Exhibit 2 there were several
conferences between him, Morton and Burton. They
had a hard time getting him on the spot for the May
24 agreement. They went out on the ground with Mr.
Burton (Tr. 380) . Exhibit A shows the two surveys.
When they bought the property, he did some checking
and knew there was going to be a gravel pit. They went
to the stake at the Southeast corner and over to the
rim of the canyon and taped down the rocky canyon
rim to the big rock, and then down a little farther from
the big rock to the point by the figure "279" on Exhibit
A (Tr. 382). The big rock is on the edge of the rim
about 150 feet from the waterfall and 50 feet West of
Point Pl (Tr. 383). As they were taping the property,
Mr. Morton and Mr. Burton were standing at the base
of the big rock and the wives were on top pointing to
the pine tree, and that is what they measured to, which
Mr. Burton said was the South boundary. After the
survey was made it appeared that the pine tree was
approximately 50 feet inside the South boundary (Tr.
384) . 'l'he big rock they measured to sits on the edge
of a very deep, sharp canyon and to the South there
are a lot of high oaks and pine trees tower above the
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high oaks. Point PB is just out in a big clump of oaks
in a brushy area. In the beginning they told Mr. Burton
they had to have 200 feet frontage on the highway and
the land had to go to the forest service, and they wanted
the creek as their North boundary and especially the
canyon rim (Tr. 386). In reference to Exhibit 2 "South
rim of the canyon wall" means the edge of the rim and
it means walking along down the rocks with the creek
down below (Tr. 387--388). By Exhibit 3 the upper
two acres were cut off, which they figured was inaccessible, and they paid $1,000 more for any properties over
ten acres and on paper they cut off this pie upon the
top of the land, which he later found to be two acres.
The $1,000 was for anything over ten acres that Burton
said he couldn't sell. There was a gentleman's agreement
that if the property cut out was never sold, he would
have the first chance to buy it back (Tr. 390) .
In connection with Exhibit 3, they went to the
property and to the area of the waterfall, and they went
to a point about 50 feet down from point Pl where
there is a little rock, and Mr. Burton left his measuring
tape there. That point never changed (Tr. 392). In
Exhibit 4 the phrase "being on top of the South rim
of the North Fork of Holmes Creek Canyon" worried
them, because they had talked about "edge" all the time,
so they got out the dictionary and checked the word
"rim" and Mr. Morton said they had better check with
an attorney and get a legal opinion, which they did before signing the money for the warranty deed (Tr. 393394).
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Thereafter, they had
Dahl put in the survey
and he helped the survey crew that day with the chain.
They cut through the heavy oak and the surveyor put
the point right out on the edge in the area of the big
rock, about 50 feet East of the big rock and on the
edge of the rock above the canyon (Tr. 395) . There
the surveyor put a stake and piled some rocks around
it and on the edge he put a tack (Tr. 396). About a
month later the stake and tack were gone and he replaced the stake in the dirt nearby, about 10 feet away
to the South, and the stake is still there (Tr. 397-398) .
He put some paint in the spot where the tack had been
in the crack (Tr. 398) .
After Achter bought the property, he poured some
silver paint in and couldn't see the yellow paint, because
the whole edge had been chipped away and knocked all
the yellow paint off (Tr. 399).
After the survey was made by Mr. Dahl, Mr. Morton gave him a copy. Around July 20 of 1967 Mr.
Burton told him that he got more property than he was
supposed to have (Tr. 400). Burton said he was getting
ready to sell the place and wanted to straighten out a
few points. He said he was always of the impression
that the area around the waterfall was his and told
Mr. Burton that he had promised to sell it to them, and
Mr. Burton said there ought to be over two acres and
it was worth $600 an acre, and Maw said he would pay
it but it wouldn't be worth it and he wouldn't like it,
and Burton told him legally he could give a deed to the
3UO foot mark and l\iaw told him to he would be dead
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wrong, so he said "We'll see what we can work out".
That was their only discussion about the boundary
line, and there might have been one other discussion
on August 22 or 23 (Tr. 402). This was in 1967 when
he was putting in a spring and had just installed a big
tank and was putting in water faucets. He was out
watering his grass as they came up. Exhibit M is a
check dated August 21, 1967 for a reduction valve,
and it was after that date that Mr, Achter and .Mr.
Burton came to see him (Tr. 403-404). \Vhen they
came, he was watering the new grass and Burton got
a drink, which he couldn't have done before August
20. That was the first time he had ever met Mr. Achter
and Burton introduced Achter to him as the new owner.
His wife wasn't present at that time (Tr. 405).
This was a lengthy conversation and he said he
had had his problems, and they said they had talked
to the water people, l\'Ir. Egbert, and that Mr. Egbert
likes Mr. Achter. Then they talked about the roads and
the road Maw was using and about the fence on the
North side of the creek (Tr. 406). Then Mr. Achter
asked if he was familiar with the survey, and he said,
"You bet I am," and LeR asked how long it took to
cut in the South boundary, and Achter was taking
something out of his breast pocket but he put it back.
He mentioned to Mr. Achter something about do you
see where the water comes from and said "I had a
spring up there." And then they asked what the Maws
were doing Saturday night, and then they left and he
watched them stop down by the barn talking with his
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wife, and that is when his wife was saying to :Mr. Achter
she hoped he had a lot of money (Tr. 407-408). That
was the first time he had ever met Mr. Achter and he
didn't see him again until May, 1968 (Tr. 409).
He didn't meet with Burton and Achter as they
said on August 12, because he was at work on August
12 (Tr. 410). In May, 1968 Mr. Achter came and
said he wanted to check on the survey. At that time
his wife and family were in the car and they went up to
the waterfall and he showed Achter point PI where his
survey comes to, and Achter was quite upset and left.
He pointed to the silver paint that was on the ground
at that time and it is still there (Tr. 411).
As they walked back to the house Achter told him
he had a final payment to make in July and he wanted
to check the ground before he made the final payment.
He told Achter he ought to hold back (Tr. 412).
August 12, 1967 was Saturday and he worked that
day at the Ogden Standard Examiner (Tr. 414). Exhibit N is his time card and shows he worked seven
hours and twenty-four minutes plus one hour overtime
(Tr. 416).
CROSS-EXAMINATION
He starts work at 7 :00 in the morning and gets
off at 2:59 in the afternoon (Tr. 417). Overtime would
be added to that. He also worked Monday, August 14
(Tr. 418).
41

He understood the option in Exhibit 2 was to
reduce the acreage to exactly ten acres by mutual agreement or by the method in the agreement (Tr. 420). He
never calculated what the ten acres woud leave him.
When he went up there, he was "not interested in the
waterfall. Like I said, I had specific boundaries in
mind. And Mr. Burton said he could sell 10 acres"
and if he didn't get what he wanted, he wouldn't have
bought the land (Tr. 421-422). The survey was not
made before the purchase because Mr. Burton said
there wasn't time. He was rushed to sell the property.
He had a pay-off to make to Mr. Ott. He doesn't recall
whether Mr. Burton said his deadline had been extended. He didn't have to pay the money (Tr. 423).
He got a copy of the County plat in March, 1965
and the Earnest Money Agreement was dated in May
(Tr. 424). Exhibit 2 uses 2363.82 as the South course
and Exhibit 3 uses 2380.33, which is the same as the
County plat. 2363.82 is the same as on Exhibit 1 and
he hasn't ever seen Exhibit 1 (Tr. 426). Exhibit 3 was
prepared to reduce the perimeter. They wanted everything South of the rim and Mr. Burton said it was too
much-he had to reduce it. He knew the 700 foot course
would go up 150 feet West of the waterfall and then
50 feet North to the center of the creek. Mr. Morton
handled the negotiations, but the reduction was to he
at a spot where it was inaccessible (Tr. 427).
"Q Do you think Mr. Burton was willing to retain a parcel of ground south of the creek which
was inaccessible?
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"A Yes. He said he would. * * *"

They didn't make the course run to a monument, because Mr. LeR Burton made up the deed and then
they took it to an attorney (Tr. 430). Mr. Morton was
experienced in conveyancing and he put his faith in
Mr. Morton (Tr. 430). Exhibit 21 was prepared by
Mr. Morton and delivered when he paid Morton the
money he owed him (Tr. 431). He needed the quitclaim deed because he bought from the 800-foot line
down to the 440-foot line (Tr. 432) and the deed
Morton prepared went clear to the East boundary, and
delivered it when he was paid the money. He
know how the description was arrived at (Tr. 433).
He was aware of the differences in the three descriptions shown on Exhibit 22. Exhibit 21 is dated
January 16, 1967, for which he has no explanation
(Tr. 436) and recorded in December, 1968, almost two
years later (Tr. 437). When they first measured 700
feet down the rim of the canyon wall, they were 150
feet '"est of the waterfall, and it was the surveyor
that established the point 50 feet East of that (Tr.
437-438). Mr. Morton stood about 50 feet from the
tack point when they were on the property the second
time (Tr. 441). In October, 1968, they pointed out the
same place as the one Mr. Morton and Mr. Burton had
earlier established as the 300-foot point. It is east of
the big rock (Tr. 442).
Exhibit 3 failed to go North to the center of the
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creek as Exhibit 2 had done, because they were trying
to reduce the acreage.
"I wanted all ground south of the creek, but he
said we had to reduce." (Tr. 443)
The change in Exhibit 2 and Exhibit 3 didn't change
the point by the change of language "being on the South
rim" to "being on top of the South rim" (Tr. 443-444).
He doesn't know how wide a "rim" is (Tr. 444).
RE-DIRECT EXAMINATION
The witness denied that he and lVIr.
the surveyor where to put the stake.

told

"He led us to that point. Morton and I were busy
cutting, and he went out there and put that point
right on this-well, it was on the edge of the rim."
(Tr. 453, I. 10-13)
He was working back of the other two and he couldn't
say whether Mr. Morton showed Mr. Dahl where to put
the pin (Tr. 453).

PLAINTIFFS' REBUTTAL
ALTON F. LUND:
He is an attorney and a registered abstracter and
has been for 37 years. He has been involved almost exclusively with the real estate and abstract title insurance law, including the interpretation of deeds (Tr.
457) . He was read the description from Exhibit 4
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that goes to the area South of the waterfall, and said
the point is not as definite as it should be and he would
have to rely on distances to get an accurate location.
In his opinion, it does not describe a monument. In
interpreting the language from Exhibit 2 "to the South
rim of the canyon wall which is 400 feet", you would
have to determine from the terrain the existence of the
wall and then follow it (Tr. 462). Exhibit 3 then refers
to the "South rim" and not the "South wall". He would
think the rim would be where the erosion starts to work
down and the wall would be more precipitous (Tr.
462-463) . When asked what he would do with that
descriptiol}. if the parties did not agree on the location
of the 300-foot point, an objection was sustained (Tr.
463, 1. 13). If there was no monument at the 300-foot
point, you would have to determine what the South
rim was and "the rim of the canyon" is an indefinite
situation. In interpreting the excerpt from Exhibit 4,
he sa_id this is the most ambiguous of the three and
"being on top of the South rim" is an indefinite term
and not something that could be pinpointed as a rock
or a tree or a ditch bank (Tr. 464).
A question as to the interpretation of the description from Exhibit 21 was sustained and counsel explained the materiality which the question had (Tr.
466).
CROSS-EXAMINATION
The call "to the South wall of the canyon" is a
monument and from Exhibit 3 the call "to the South
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rim" is more indefinite and questions it as a monument
to tie to. To help make that decision you would need
to know the terrain (Tr. 467). If the call went "to the
South rim" in some instances it would be possible to
fix that point (Tr. 467), but in this instance he hasn't
been on the land. The phrase "being on top of the South
rim" raises a problem and it would presumably be the
highest area of the canyon at that particular intersecting point. In response to the question how he would
treat the call 300 feet, more or less, from the South
boundary "being on top of the South rim * * * '', if the
300 feet places you on a gently rising oak covered slope
78 feet from the rocky edge and not on the top of
anything, can he say that the rule that a monument
controls over a more or less footage would not apply,
he answered that the rim of the canyon did not seem
to him to be the break or a sudden decline or wall, but
the canyon itself; and if this were a reasonably high
point higher than another, he doesn't know which is
the rim. The word "rim" could mean the edge or it
could mean along the brink or it could mean spaced
back from it, but in this case it says, "on top of the
rim". If the high point was back to a rolly ridge and
the 300 feet puts you in the middle of the slope, you
could go back up to the top just as logically as to the
canyon wall. He does not think it describes a monument,
but a look at the terrain would be helpful (Tr. 470471).
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The witness was withdrawn to put K. F. Achter
on for a special purpose.
K. F. ACHTER:

His free-hand drawing of a profile of the terrain
to illustrate elevations on the North-South line, which
was Exhibit 24, was excluded (Tr. 473). A photograph (Exhibit 25) was put in evidence. It shows the
edge of the cliff at point Pl, also point PB some 78
feet South, and the high point between the South
boundary and point Pl at 226 feet from the South
boundary (Tr. 475, 477, 479). The vertical drop from
Point Pl over the cliff is about 18 to 24 feet.
ALTON F. LUND:
RE-DIRECT EXAMINATION
Upon being shown Exhibit 25 and the explanation
of the various points which it shows on the line, the witness stated that he did not desire to modify his testimony
(Tr. 482).
RE-CROSS EXA.l\1INATION
It would be easier to make a decision if he could
look at the terrain, but as shown on the picture, the 226foot point could well be the rim referred to because it
is the highest point (Tr. 483, I. 5-7, 484) .
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LeR BURTON RECALLED:
DIRECT EXAMINATION
Exhibit 26 is the option from Layton Ott to the ,
witness to repurchase his property for $10,250 dated
May 22, 1965, and the date the option expired was
written by mistake as May 24, 1965, which was crossed
out and July 24 was put in. As of the date of the option,
the witness had not yet met Maw or Morton (Tr. 486487). He paid $1,000 for the option, which had nothing
to do with the $1,000 increase paid by Morton and
Maw (Tr. 487).
The witness received no communication from Mrs.
Maw in connection with the preparation of Exhibits 2
or 3. At all times the property around the waterfall
was not to be included in the property purchased by
Maw and Morton. That was in all the conversations
(Tr. 487). He advised Morton to check the papers and
does not know whether he did so and does not recall
that he and Morton visited a lawyer together (Tr. 488).
From point PB he, Maw or Morton endeavored
to determine whether the call from the point South of
the waterfall was Southwest or West and from point
Pl the area of the next call cannot be seen at all (Tr.
488).

In October, 1968, the witness, with Morton, Maw,
Achter and the attorneys visited the property. On that
occasion Morton agreed that Pl was not the point they
had originally stood on and could not be the North
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boundary. Later he and Maw selected another point
which they said was close to the original point and was
away from the edge, partway between point Pl and
the point where they actually stood in May, 1965, but
he doesn't know the exact number of feet from Pl to
the point Maw and Morton selected. It was about 30
or 40 feet, possibly halfway between Pl and the point
where they actually stood in May, 1965 (Tr. 489). The
wives of Morton and Maw might have been on the
property in May, 1965, but he didn't negotiate with
them (Tr. 490). He doesn't remember measuring down
the canyon wall in connection with Exhibit 2, but does
remember measuring down the oak brush 700 feet in
connection with Exhibit 3 and measuring 300 feet North
from the South line. That point was about 30 feet West
of point PB, because they were a little bit off the East
boundary (Tr. 491). He remembers talking about the
pine tree and they were a little disoriented as to the
North-South relationship of the property and actually
measured from a point on a direct line and back of the
pine tree to the point they had agreed on and measured
300 feet. If the pine tree had been used as a boundary,
they would have measured farther North, but they
didn't (Tr. 492).
He recalls no conversation about the gravel pit,
but there was an option to take gravel from the north
portion when he received the property, and for that
reason all the negotiations were for South of the stream
(Tr. 492).
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The witness has searched his files and has found
the original of Exhibit 8, with an Exhibit A on the '
back of it. There is a date in line 16 which is August
14, 1967 and it was put on that day in Salt Lake City.
That was not the date they were on the property and
had the conversation with Mr. Maw. It is marked Exhibit 27.
CROSS-EXAMINATION
The deed to Layton Ott was given as collateral and
the witness is of the opinion that he owned the property
when he dealt with Maw and Burton (Tr. 497).
K. F. ACHTER RECALLED:
DIRECT EXAMINATION
He has made a calculation of the option in Exhibit
2 and the land that option would embrace. By preserving the 200 foot width for 400 feet on the West end
of the property, the rest of the property would have to
be reduced to 180.29 feet North of the South boundary
(Tr. 498). That would be the depth for the entire distance of 2367 feet, except the West 400 feet (Tr. 499).
Exhibit 28 is a sketch made by the witness of the
area around the waterfall showing the point designated
by Morton and Maw on October 7, 1968, which is 42
feet from the point Pl (Tr. 499), and showing also
point PB and the point where Mr. Burton claimed he
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. and Maw and Morton actually selected in May, 1965,
· 30 feet West of point PB (Tr. 500.) The pine tree
is visible from the 42-foot point, but not from any of
the others (Tr. 500). The signature on line 15 of Exhibit 27 is the witness' and was put on August 14, 1967,
and is written approval of the staked survey which had
been inspected prior to that date and on August 12
as he had testified (Tr. 501). The conversation with
Mr. Maw took place just South of his home. He knows
· Mr. Egbert and had a conversation with him about
water prior to the Earnest Money Offer, which was
August 2, and it was a week or two before that (Tr.
502). At that conversation Mr. Maw had a shovel but
no wrench and was not sprinkling the lawn, and Mr.
Burton did not have a drink of water that day (Tr. 502,
I. 21-27). He believes the gravel pit operated in 1966
(Tr. 502).
1

CROSS-EXAMINATION
He is not sure about the gravel pit operating in
1966 and it could have been 1965. August 12 is his best
recollection of the date of his conversation with Maw,
but it could have been one or two days either way from
then (Tr. 503) . Mr. Burton also testified it was August
' 12 and he believes the conversation occurred in the afternoon and it could well have been after Mr. Maw finished
work (Tr. 504). The pine tree would be visible from
the top of the large rock (Tr. 505).
1
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There followed conversation about a view of the
premises by the Court and the Court made a statement j
in the record that it had visited the several points in-·
volved-Pl, PB, 30 feet West of PB, 42 feet West of
Pl-and had observed the physical surroundings (Tr.
511).

Mr. Achter testified that at the conclusion of the
trial he went to the property site and was shown the
pipe which had been driven into the lower portion of
a bush, and testified that thereafter the bush had been I)
opened up and the pipe had been raised a couple of
inches so as to make it more visible as of the time the :
Court visited the property (Tr. 514-516).
i

I

CROSS-EXAMINATION
Mr. Maw showed him the stake Friday night and
did not attempt to conceal it.
Respectfully submitted,
RICHARD L. BIRD, JR.
RICHARDS, BIRD & KUMP
720 Newhouse Building
Salt Lake City, Utah 84111

Attorney for Plaintiffs and
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APPENDIX

m-

DESCRIPTION OF EXHIBITS

of

' Plaintiffs' Exhibit l
.r.

Survey of the entire 43 acre tract
made by Rodney Dahl before the
sale to Maw and Morton.

Plaintiffs' Exhibit 2

Original Earnest Money Receipt
and Offer from Maw with the
first description used and the option for re-purchase.

n / Plaintiffs' Exhibit 3

Revised description five days
after Exhibit 2 for an additional
$1,000 and eliminating the repurchase option.

ie

1e

)f

1f

I

eI

i

Plaintiffs' Exhibit 4

Warranty Deed - LeR Corporation to Keith W. Maw and
Evelyn G. Maw, June 1, 1965.

Plaintiffs' Exhibit 5

Rodney Dahl's survey August

Plaintiffs' Exhibit 6

Rodney Dahl's survey July 8,

Plaintiffs' Exhibit 7

Uniform Real Estate Contract
between Western National Investment Corporation and the
Achters, August 16, 1967.

Plaintiffs' Exhibit 8

Earnest Money Receipt and Off er to Purchase signed by Mr.
Achter and LeR Burton August

14, 1967.

1965.

2, 1967.

Plaintiffs' Exhibit 9

Exhibit A which was attached
to Exhibit 8.
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Plaintiffs' Exhibit 10

Description delivered to Rodney Pl
Dahl by W. H. Morton in con.
nection with the survey which is j
Exhibit 6.
P

Plaintiffs' Exhibit 11

The original copy of Exhibit 9, I\ p
and was attached to the original
of Exhibit 8.
1
Plaintiffs' Exhibit 12 Colored slide from the base of i
the waterfall showing the ledge i
on which Pl is.
,
1

Plaintiffs' Exhibit 13

Colored slide showing plaintiff
Achter standing on the rock
which bears Pl.

Plaintiffs' Exhibit 14

Colored slide showing view of
the waterfall taken from point

PI.
Plaintiffs' Exhibit 15

Colored slide showing a view of
the ledge where Pl is with the
Achter family sitting on the
ledge. The girl in white slacks
has her feet on the point where
the paint is.

Plaintiffs' Exhibit 16

Colored slide showing a view
from Pl looking westerly at the
large outcrop of rocks.

Plaintiffs' Exhibit 17 Colored slide showing view back
toward the waterfall from that
outcrop of rocks.
Plaintiffs' Exhibit 18

Colored slide showing view eastward toward the mountain showing the ravine east of the waterfall.
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,

lney Plaintiffs' Exhibit 19

:h is/ Plaintiffs' Exhibit 20

Drawing of the waterfall area
by Mr. Achter.
Not received.

Copy of quit-claim deed Morton
and wife to Maw and wife, dated
January 16, 1967 and covering
/
the Maw portion of the land purof i
chased from LeR and utilizing
lge i
the survey which is Exhibit 6.
Plaintiffs' Exhibit 22 Comparison of excerpts from descriptions from Exhibits 2, 3 and
iff
4 running North and then Westerly from the Southeast corner
of the Maw tract.
)f Plaintiffs' Exhibit 23 Letter from defendants' counit
sel June 19, 1968, mentioning
the disputed boundary, the removal of the fence and the
,f
change of right-of-way.

e
e

5 :

/ Plaintiffs' Exhibit 21

1

Plaintiffs' Exhibit 24
Plaintiffs' Exhibit 25

Profile drawing. Not received.

Colored photograph from the
North bank of Holmes Creek ·
showing the area to the South of
the waterfall, including the disputed points.
Plaintiffs' Exhibit 26 Option on the subject land from
Layton P. Ott and LeR Burton
for two months dated May 22,
1965.

Plaintiff's Exhibit 27

Original copy of Exhibit 8.

Plaintiffs' Exhibit 28

Illustrative drawing of waterfall area.
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Defendants' Exhibit A

Chart of the Maw property Dt
and the Achter property and
the disputed descriptions and I Di
surveys.

Defendants' Exhibit B

Colored slide showing view
from top of big rock facing D
Southeast showing point P.B
in the trees.
1

Defendants' Exhibit C

Colored slide taken on south . D
boundary standing on a large
knoll looking due west.

Defendants' Exhibit D

Colored slide taken from the
big rock looking west into the ,
valley picking up the flag at
l,400 foot mark in the creek.

Defendants' Exhibit E

Colored slide same as D, but a
broader view.

Defendants' Exhibit F

Colored slide taken from the
east corner looking west and
showing the pine tree involved
in the testimony.

Defendants' Exhibit G

Colored slide taken from a big
rock looking southeast with
Mr. Maw standing on Point
PB.

Defendants' Exhibit H

Colored slide showing Mr.
Maw standing under the large
rock looking over the cliff
southwest of point Pl.

Defendants' Exhibit I

Colored slide taken over the
waterfall showing defendant
Maw standing on point PI
his daughter standing on the
large rock west of PI.
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1

ty Defendant's Exhibit J

ad I
ld Defendants' Exhibits K,

L.M.

1

Defendants' Exhibit N

Photograph of a dictionary
page defining "rim".
Checks of the defendants. Not
offered or received.
Keith Maw's time cards, weeks
ending August 11 and 18,

1967.
1

e

Defendants' Exhibit 0

Letter from plaintiffs' counsel
discussing the three points
mentioned in Exhibit 23. Not
received.
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